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Court affirms overtime protections
for all individuals working in state

by Michael Futterman
and Jaime Touchstone

Out-of-state employees sued software
giant Oracle Corporation, charging that
it didn’t pay them overtime for work per-
formed in and outside of California. The
employees sought unpaid overtime wages
under California’s overtime and unfair
competition laws. The Ninth U.S. Circuit
Court of Appeal (which covers Califor-
nia) declined to issue an opinion, instead
requesting assistance from the California
Supreme Court. The supreme court found
that out-of-state employees working in Cal-
ifornia for a California-based employer are
entitled to the protections of California’s
overtime laws.

Oracle sued for failing
to pay overtime

Donald Sullivan, Deanna Evich,
and Richard Burkow worked as non-
resident instructors for Oracle, which
is headquartered in California. Sullivan
and Evich live in Colorado, and Burkow
lives in Arizona. As instructors, Sul-
livan, Evich, and Burkow trained Or-
acle’s customers to use the company’s
products. They worked mainly in their
home states but occasionally traveled
to and worked in California and other
states.

For at least three years, Oracle clas-
sified its instructors as exempt teachers
and didn’t pay them overtime. In 2003,
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in-state and out-of-state instructors filed
a class-action lawsuit alleging that the
company had misclassified them and
thus violated the law by not paying
them overtime. In response, Oracle re-
classified its California-based instruc-
tors and began paying them overtime,
thus settling their claims. The nonresi-
dent instructors proceeded with their
lawsuit claiming;:

(1) in accordance with California over-
time laws, they should be reim-
bursed for overtime hours worked
(hours worked in excess of eight
hours per day or 40 hours per week)
in California;

(2) Oracle’s failure to pay overtime for
work performed in the state was a
violation of the California Unfair
Competition Law (UCL); and

(3) under the UCL, Oracle also was re-
quired to reimburse them for over-
time worked in states other than
California.

The federal district court ruled in
Oracle’s favor, and the nonresident in-
structors appealed to the Ninth Circuit.
Given the large number of California
employers that use out-of-state em-
ployees to perform work in California
and the implications of allowing those
employers to avoid California overtime
regulations, the Ninth Circuit asked
the California Supreme Court to de-
termine the validity of the nonresident
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instructors’ claims. The supreme court ruled for the nonresidents on two of
the three claims.

Supreme court rules out-of-state
workers deserve overtime, too

When read literally, California’s overtime laws apply broadly to “any
work” performed by “any employee” working in the state and to “all indi-
viduals” employed in the state without regard to their place of residence.
Payment of overtime compensation is mandatory, and the failure to pay
overtime is a crime, evidencing California’s strong public-policy goals of
protecting the health and safety of workers from the “evils associated with
overwork.” Consistent with this strong public policy, California affords far
more overtime protection to workers than many other states, including Col-
orado — whose overtime law governs only work performed in Colorado
— and Arizona, which has no overtime law.

To save money, Oracle sought to pay its nonresident instructors” wages
under the less-rigorous overtime laws of their home states. It argued that
because labor laws vary from state to state, requiring employers to apply
California’s wage laws to nonresident employees imposes undue burdens
on employers and on interstate commerce in general. But the California Su-
preme Court disagreed, finding that California’s strong public-policy goals
would be thwarted if a nonresident employee of a California employer,
such as Oracle, were required to work in California without the protection
of the state’s labor laws.

Excluding nonresidents from California’s overtime laws only encour-
ages employers to hire unprotected out-of-state workers to avoid paying
overtime, thus threatening the growth of the state’s job market. The Califor-
nia Labor Code therefore applies to overtime work performed by nonresi-
dent employees in California for a California-based employer. Thus, Oracle
must pay its nonresident instructors overtime for work performed in excess
of eight hours per day or 40 hours per week within the state.

Failure to pay overtime can
constitute unfair competition

The UCL prohibits unlawful business acts or practices by California
employers. The nonresident instructors argued that by failing to pay its em-
ployees legally required overtime compensation, Oracle engaged in unlaw-
ful business practices and was therefore required to pay overtime for work
performed in both California and other states. The nonresident instructors
sought to apply the UCL to their out-of-state claims because the law has
a longer statute of limitations than the federal Fair Labor Standards Act,
which governs federal wage claims.

The California Supreme Court held that although the UCL applies to
unfair practices committed in California, it doesn’t apply to conduct in
other states. The nonresident instructors argued that Oracle’s decision not
to pay overtime was made at its California headquarters and therefore was
California conduct. But the supreme court disagreed, finding that the alleg-
edly illegal conduct was the company’s failure to pay overtime for work
performed out of state. There was no evidence that the same failure oc-
curred within the state. As a result, the UCL did not apply to the instructors’
out-of-state wage claims. Sullivan v. Oracle Corporation (California Supreme
Court, 6/30/11).
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Bottom line

This decision should serve as a reminder to employ-
ers that California labor law furnishes broad protections
to individuals who perform work within the state, re-
gardless of where they may reside. As with many other
state laws, it makes California an expensive place to do
business. Of course, it’s a price many employers are will-
ing to pay for access to California’s lucrative markets.

The authors can be reached at Futterman Dupree Dodd
Croley Maier LLP in San Francisco, mifutterman@fddcm.com
and jtouchstone@fddcnr.comt. 4 :
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